
UNITED STATES DISTRICT COURT 
DISTRICT OF VERMONT 2015 AUG 28 Mill: itS 

Plaintiff, 
v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DocketNo. f:l5·cv ·1q2 
MIDDLEBURY COLLEGE, 

Defendant. ______________________________) 

COMPLAINT AND JURY DEMAND 

INTRODUCTION 

1. This lawsuit arises out of the unjust and unlawful expulsion of plaintiff John Doe from 

Middlebury College ("Middlebury") in August 2015, just before he was entering his final 

year of college. 

2. In November 2014, Plaintiff was falsely accused of sexual misconduct by Jane Doe, a non-

Middlebury student, while both were participants in a study abroad program with the School 

for International Training ("SIT"), an educational institution based in Brattleboro, Vermont. 

3. SIT promptly investigated the complaint, held a full and fair hearing in compliance with its 

own policies and the requirements of Title IX of the 1972 Educational Amendments Act, 

and exonerated plaintiff of the charge in early December 2014. 

4. SIT apprised Middlebury of the complaint, its investigation and hearing process, and the 

outcome of the hearing. Middlebury took no steps to investigate plaintiff at that time 

1 Plaintiff seeks to file this complaint and all pleadings under pseudonym due to the serious and 
false nature of the allegations against him and the privacy implications to both himself and Jane 
Doe, and has concurrently filed with this complaint a motion requesting such a designation. 
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because, pursuant to its policies, it intended to rely on SIT's investigation and hearing and, 

in fact, allowed plaintiff to return to Middlebury in January 2015 upon learning of the 

outcome of the SIT hearing. 

5. Upon being pressured by Jane Doe and administrators at her college, Middlebury decided to 

conduct a re-investigation and a de novo consideration ofher complaint in breach of its 

policies and its promise "to assure fundamental fairness and to protect individuals from 

arbitrary and capricious disciplinary action." 

6. Upon information and belief, the second investigation and decision were conducted pursuant 

to Middlebury's sexual assault investigation training procedures, which were designed to 

believe the alleged victim, assume the guilt of the accused, and reach a conclusion favorable 

to the alleged victim. Middlebury's application of these unfair and biased procedures to 

plaintiff, who had already been exonerated of the charge against him by the educational 

institution at which the alleged incident occurred, breached Middlebury's promise to 

plaintiff that he "will be treated ... in an unbiased manner by all involved administrators, 

investigators, and adjudicators" and the basic tenets of fundamental fairness guaranteed by 

Middlebury's policies. 

7. Predictably, given Middlebury's foregone conclusion that plaintiff was guilty, plaintiff was 

found responsible for the charge of sexual assault and expelled from Middlebury in August 

2015. 

8. Plaintiff has suffered and will continue to suffer serious damages as a result of Middlebury's 

actions, including but not limited to the loss of his Middlebury degree, loss of other 

educational opportunities, the loss of job opportunities, reputational harm, and emotional 

distress. 
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JURISDICTION AND VENUE 

9. This action arises out of Middlebury's breach of its contractual and other obligations to the 

plaintiff, as well as its violations of Title IX of the Education Amendments of 1972 (20 

U.S.C. § 1681). 

1 0. The plaintiff is an out of state resident, and the defendants are residents of Vermont. The 

amount in controversy is over $75,000. 

11. This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1332. 

12. Venue is proper in this district under 28 U.S.C. § 1391(b). 

PARTIES 

13. Plaintiff John Doe is a U.S. citizen who resides outside of Vermont. Between February 

2013 and August 2015, plaintiffwas a student at Middlebury College. He was scheduled to 

graduate from Middlebury in the summer of2016. 

14. Defendant Middlebury College ("Middlebury") is a partially federally-funded private liberal 

arts college in Middlebury, Vermont, with approximately 2,450 enrolled undergraduates. 

FACTS 

Plaintiff's Academic History at Middlebury and SIT 

15. Plaintiffwas accepted to Middlebury College in the spring of2012, and enrolled as a 

freshman in the spring 2013 semester. 

16. Plaintiff had sufficient advance placement credits from high school to allow him to graduate 

in fewer than four years at Middlebury; he planned to graduate in the summer of2016. 

17. In the spring of 2014, plaintiff applied to participate in a study abroad program for the fall 

2014 semester through Middlebury's Office oflnternational Programs. Plaintiff applied to a 

study abroad program run by SIT, which is an academic institution with a campus in 
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Brattleboro, Vermont. SIT has operated for over five decades and annually enrolls over 

2,000 students from over 250 colleges in the United States, Canada, and other countries. 

Like Middlebury, SIT is accredited by the New England Association of Schools and 

Colleges and is subject to Title IX and the laws ofVermont. 

18. Upon information and belief, SIT has a longstanding relationship with Middlebury. Each 

year, over 50% ofMiddlebury'sjunior class studies abroad. Many Middlebury students 

attend SIT's various study abroad programs each year. Student applications to SIT's 

programs, including plaintiffs application, were managed by both Middlebury and SIT. 

Plaintiff was required to obtain Middlebury's approval before applying to study with SIT, 

and was required to keep Middlebury up to date on the status of his application with SIT. 

19. In the fall of 2014, after Middlebury approved his study abroad application, plaintiff 

participated in an SIT study abroad program in a foreign country. Jane Doe, a student from 

another university, was also a participant in that program. 

The Sexual Interaction at SIT 

20. On the night ofNovember 7, 2014, a group of students from plaintiffs study abroad 

program went to dinner, a music show, and then a club in the city near their local college 

campus. Plaintiff and Jane Doe were two of the students in that group. 

21. While both plaintiff and Jane Doe drank alcoholic beverages, neither of them appeared 

substantially impaired or incapacitated to anyone who saw them that night. 

22. After arriving back on campus late that night, Jane Doe, plaintiff, and another female 

member of the group, Witness 1 (with whom plaintiff had a previous sexual relationship), 

decided to all sleep in plaintiffs dorm room. The three of them sent text messages back and 

forth discussing the plan and making arrangements. 
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23. Plaintiff left his room to go to Witness 1 's room and ask her to bring a set of sheets over to 

use on his roommate's bed. He and Witness 1 walked most ofthe way back to his room 

together (with the sheets) and then he ran ahead to unlock his door and go to the restroom. 

24. Witness 1 was present in his room when plaintiff returned to his room from the restroom. 

Plaintiff and Witness 1 pushed his bed and his roommate's bed together. Jane Doe arrived 

and all three students got into the joint bed. Plaintiff and Witness 1 kissed one another for a 

few minutes before Witness 1 expressed discomfort at kissing with Jane Doe in the bed, and 

they stopped kissing. 

25. Plaintiff rolled over onto his back to go to sleep, and when he did his hand touched Jane 

Doe's hand. 

26. Jane Doe took plaintiff's hand and put it down her shorts, causing him to touch her genitalia. 

When he withdrew his hand she grabbed it and put it back down her shorts, then touched his 

genitalia. 

27. Jane Doe asked "Do you want to have sex?" When Plaintiff demurred and asked whether she 

wanted to have sex she said "yes." 

28. Jane Doe assisted plaintiff in putting on a condom, and then she removed her pajama shorts, 

under which she was not wearing underwear. 

29. Plaintiff and Jane Doe began to have intercourse. 

30. After a few seconds, Plaintiff noticed Witness 1 crawling off the bed and exiting the room. 

31. Plaintiff looked up to watch Witness 1 go, and as he did he stopped having intercourse with 

Jane Doe. 

32. When plaintiff looked back at Jane Doe he saw a blanket covering her face. 
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33. Plaintiff removed the blanket, and Jane Doe asked "Where did Witness 1 go?" Plaintiff said 

Witness 1 had left because she saw Jane Doe and plaintiff having sex, and Jane Doe 

responded "Witness 1 is going to kill me." 

34. Jane Doe put on her pajama shorts, gathered a blanket and pillow she had brought to 

plaintiffs room, and left the room. 

35. The next day Jane Doe spoke to her friends about her encounter with plaintiff and began to 

tell other students in the program that she had not consented to sex with plaintiff. 

36. On November 9, 2015, Jane Doe's friend notified their academic director that Jane Doe 

reported that she had non-consensual sex with plaintiff. The academic director interviewed 

plaintiff, Jane Doe, and Witness 1 about the events of the night ofNovember 7-8. 

3 7. The academic director notified the administrators at SIT in Vermont that there had been a 

complaint of non-consensual sex. 

SIT Finds Plaintiff Not Responsible for the Charge 

38. Pursuant to its Student Handbook ("SIT Handbook"), which applies to students while they 

are in SIT Study Abroad programs, SIT promptly and immediately conducted an 

investigation of Jane Doe's complaint of sexual assault. 

39. On November 10, 2014, SIT administrators interviewed the complainant, Jane Doe, and on 

November 13, 2014, they interviewed Witness 1, the only percipient witness to the alleged 

incident other than the complainant and plaintiff. On November 13, 2014, plaintiff 

submitted a written statement in lieu of being interviewed by telephone. 

40. On November 13, 2014, SIT formally charged plaintiffwith a violation of its sexual 

harassment policy and student conduct policy and notified him that a hearing on the charge 

would be held. 
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41. In the notice, a copy of which was sent to Jane Doe, plaintiff was provided with the SIT 

hearing policies, and informed him of his right to call witnesses at the hearing and to bring 

an advisor to the hearing. The complainant, Jane Doe, was also guaranteed those rights 

under the SIT policy. 

42. On or about November 17, 2014, SIT administrators contacted the Middlebury Study 

Abroad Office and notified it of the complaint that had been made against plaintiff, and the 

steps it was taking to address the complaint. Middlebury made no attempt to investigate the 

complaint itself because it intended to rely on SIT's investigation and hearing procedures. 

43. The SIT hearing was held on December 2, 2014, at the SIT campus in Brattleboro. 

44. Pursuant to the SIT Handbook, the SIT hearing officer reviewed the evidence under a 

preponderance of the evidence standard and followed SIT's definition of sexual assault, 

which is "any sexual act that is perpetrated without the consent of the victim." Under the 

SIT Handbook, lack of consent is defined as when an individual is "[m]entally incapacitated 

or physically helpless due to drugs or intoxicants; [or] ... Unaware that the sexual act is 

taking place .... " 

45. Plaintiff attended the hearing with his attorney as his advisor; Jane Doe attended with a 

victim's advocate from her university as her advisor. 

46. Both plaintiff and Jane Doe submitted photographic and documentary evidence for 

consideration at the hearing. Jane Doe also submitted medical reports of an exam she had 

three days after having sex with plaintiff, and an exam she had roughly twelve days later at 

her pediatrician's office in Vermont. 

47. Plaintiff submitted two expert witness reports addressing Jane Doe's medical evidence and 

assertions she made that she was incapacitated by alcohol at the time of the encounter. 
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48. At the hearing, each party was given the opportunity to make an opening statement, to 

explain the evidence he or she had presented, to ask questions of one another and of Witness 

1, who was called as a witness, and to make closing statements. Each party was also 

questioned by the SIT hearing officer, who was a trained attorney. The hearing was 

recorded. 

49. The SIT hearing fully complied with the SIT Student Handbook and Title IX. 

50. In her interviews with SIT and at the hearing, Jane Doe told a false account of what 

happened between her and plaintiff on November 7-8, 2014. 

51. Jane Doe claimed that she drank a number of alcoholic drinks that night, that she had no 

memory of events of leaving the club the group had attended and returning to campus, and 

the first thing she remembered was being in plaintiffs room while they were engaged in 

intercourse roughly one hour later. 

52. Jane Doe denied any memory of how she got from the club back to campus, how she 

changed into her pajamas, the numerous text messages she sent and received, and any 

memory of taking her pillow and blanket and walking to plaintiffs room. 

53. Jane Doe denied any memory of initiating sexual contact with plaintiff or of her 

conversation with plaintiff about whether they each wanted to have sex. 

54. Jane Doe claimed that the next thing she personally remembered was plaintiff on top of her 

having intercourse with her. 

55. Jane Doe claimed that when she "woke up" there was a sheet covering her face and 

plaintiffs hand was on top of the sheet over her mouth. She alleged that she screamed and 

yelled and told plaintiff"get off me," "I don't want this," and asked "where did Witness 1 

go?" 
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56. Witness 1 also testified at the SIT hearing. She testified that after kissing plaintiff while she, 

Jane Doe, and plaintiff were in the bed together, she rolled over toward the wall. 

57. Witness 1 testified that when she rolled back she saw plaintiff on top of Jane Doe and saw 

that they were having sex. 

58. Witness 1 testified that she climbed out of bed and left the room. She testified that as she 

left the room she heard moaning. Witness 1 testified that she did not hear Jane Doe say "get 

off me" or "I don't want this" and she did not hear Jane Doe yell or scream. 

59. At the end ofthe hearing the hearing officer provided plaintiff and Jane Doe each with an 

electronic copy of all of the evidence that had been submitted to SIT. 

60. On December 11, 2014, the SIT hearing officer issued his decision finding that plaintiff had 

not violated SIT's policies. Upon information and belief, SIT communicated the decision to 

administrators at Middlebury who relied on SIT's determination to permit plaintiff to return 

to Middlebury for the spring semester. 

61. Jane Doe did not appeal the SIT decision. 

Middlebury Initiates a Repeat Investigation & Hearing in Violation of Its Own Policies 

62. On December 23, 2014, an administrator from Jane Doe's university contacted Karen 

Guttentag, Middlebury's Associate Dean for Judicial Affairs and Student Life, and notified 

her that Jane Doe had made a complaint against plaintiff. 

63. On January 2, 2014, Jane Doe emailed Dean Guttentag and told her that she believed SIT 

had not conducted a proper investigation into her complaints, and she had therefore filed a 

complaint against SIT with the U.S. Department of Education. She stated she hoped 

Middlebury would ensure a proper investigation of her complaints. 
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64. Plaintiff returned to Middlebury on January 4, 2015 and moved in to his on-campus housing. 

No Middlebury administrator raised any concern with him about his return to campus. 

65. On January 5, 2015, Jane Doe sent Dean Guttentag a selection of the evidence that had been 

presented in the SIT case, and misrepresented to her that it was all the evidence she had. 

66. On January 8, 2015, plaintiff received a no-trespass order issued by the local police 

department where Jane Doe went to school prohibiting him from entering Jane Doe's 

apartment there. 

67. On January 12, 2015, plaintiff met with Dean of Middlebury College Matt Longman to 

discuss the no-trespass order. Dean Longman offered to help plaintiff obtain a no-trespass 

order against Jane Doe, which plaintiff declined to do. 

68. On January 23, 2015, Dean Guttentag met with plaintiff. Plaintiffs father participated in the 

meeting by telephone. Dean Guttentag provided plaintiff with a written notice that Jane Doe 

had alleged to Middlebury that plaintiff had sexually assaulted her and that Middlebury was 

instituting an investigation into the matter. Dean Guttentag told plaintiff she did not know 

how SIT's policies and Middlebury's policies related in this kind of case. 

69. Middlebury is bound to follow the terms of its Student Handbook, including its Policy 

Against Sexual Misconduct Domestic Violence and Stalking ("SMDVS"), its Study Abroad 

Pre-Departure Handbook, and its other official statements, policies, and publications. 

70. The SMDVS has a similar, though less demanding, consent standard than does the SIT 

Handbook. The SMDVS states that sexual assault "occurs when a person engages in a 

sexual act ... without consent." It states that "[c]onsent is not valid when a person is 

incapable of giving consent due to the person's use or consumption of drugs or alcohol ... " 

but, unlike SIT, provides that a person will only be considered incapable of giving consent 
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when "the respondent knew, or reasonably should have known, that the person was 

incapable of giving consent .... " 

71. Section 11 of the SMDVS states that students will be held accountable for policy violations 

that take place between their arrival at Middlebury and their graduation and further states 

that "[c]onduct that ... occurs off-campus but may represent a threat to the safety of the 

Middlebury community or any of its members ... may be subject to Middlebury's 

disciplinary process." 

72. The notice states that Middlebury had the authority to conduct the investigation because 

Dean Guttentag had determined that the plaintiffs "alleged actions occurred off campus but 

may represent a threat to the Middlebury community." 

73. Contrary to Dean Guttentag's representation, Middlebury had no authority to conduct are-

investigation and re-determination of Jane Doe's complaint. 

74. Middlebury's Study Abroad Pre-Departure Handbook ("Pre-Departure Handbook") provides 

that the externally sponsored program or host university is responsible for evaluating and 

determining disciplinary violations for study abroad students in external programs like SIT 

with respect to honor code violations. Under the provision, Middlebury reserves the right to 

take disciplinary action upon the student's return, where a violation is found, but does not 

reserve the right to evaluate the disciplinary violation in the first instance. The provision 

does not allow a student to appeal a disciplinary procedure determined by the externally 

sponsored program or host university. Although the provision explicitly applies to honor 

code violations, there is no explicit adoption of the SMDVS in the Pre-Departure Handbook. 

Upon reviewing the Pre-Departure Handbook, plaintiff reasonably expected that this 

provision applies to all disciplinary violations, including SMDVS violations. 
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75. Plaintiffs reasonable expectation that SIT, not Middlebury, had authority to evaluate Jane 

Doe's complaint, is supported by the language of the Acknowledgment and Assumption of 

Risk and Release Agreement entered into by both plaintiff and Middlebury. In the 

acknowledgment, plaintiff agreed that his "participation in the Program will be subject to the 

standards of behavior and academic requirements of the sponsoring U.S. institution and any 

host institution," "recognized that it is [his] responsibility to familiarize [himself] with such 

standards and requirements," and agreed that "ifhe fail[ed] to comply with such standards 

and requirements [he] may be subject to discipline, up to and including dismissal from the 

Program." 

76. Middlebury's course of conduct also indicates that it intended to rely on SIT's evaluation of 

the alleged disciplinary violation. On January 27, 2015, plaintiff and his mother met with 

Dean Longman to review plaintiffs student record. Plaintiff reviewed prior emails between 

SIT and Middlebury regarding the complaint made against him. In that meeting, Dean 

Longman told plaintiff that he had kept up to date with the SIT process so he would know if 

there was any problem with plaintiff returning to the Middlebury campus, and that there was 

no such problem. As a result, plaintiff was allowed to return to Middlebury for the spring 

semester in January 2015. 

77. Despite the fact that based on its policies, and its course of conduct interpreting those 

policies, it could not pursue a second investigation of the SIT complaint, Middlebury hired 

outside lawyer Ellen Coogan to conduct a second investigation of the complaint against 

plaintiff. 
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The Undue Delay of the Second Investigation & Decision Breached Middlebury's Policies 

78. Although Middlebury was notified of Jane Doe's complaint as early as mid-November 2014, 

the investigator did not conduct her first interview with the plaintiff until February 27, 2015 

and took more than five months to complete the second investigation. 

79. Under the SMDVS, "[a ]bsent extenuating circumstances, the investigation of a report or 

complaint under this policy will ordinarily be completed within 45 days from the time a 

report or complaint is made to the HRO/JAO." There were no extenuating circumstances 

warranting such a delay in the second investigation. 

80. The delay in the investigation seriously prejudiced plaintiff because witness memories had 

faded or were corrupted by discussions amongst the witnesses, and evidence material to 

plaintiffs defense, namely the notes of the therapist who counseled Jane Doe immediately 

after the alleged incident, was lost. 

The Second Investigation and Decision Were Biased, Unfair, and Discriminatory in 
Violation of Middlebury's Policies 

81. Upon information and belief, Middlebury contracted with the firm Margolis Healy to 

develop and provide training on sexual assault complaints to its staff in or before 2012. 

82. According to Margolis Healy's website, Middlebury is a current client of the firm. 

83. Margolis Healy lists Middlebury Human Relations Officer Sue Ritter and Middlebury 

counsel Jeffrey Nolan as "Title IX Compliance Seminars Faculty" on its website. 

84. The training Margolis Healy has provided to Middlebury is based on an assumption that men 

are perpetrators of sexual assault, and women are victims. In a 222-slide presentation 

developed for Middlebury in 2012, Margolis Healy does not provide any examples or use 

any language to indicate that it is possible for women to be perpetrators of sexual assault. 
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The only indication that men can be victims of sexual assault are two statistics included in 

the presentation. 

85. The training materials state that the investigator's first step must be to believe the victim. 

86. The training materials direct administrators not to be skeptical of the complainant's story, 

because if she senses skepticism she might not cooperate with the investigation. 

87. Middlebury personnel involved in the cases are told to view the evidence through the 

complainant's eyes, and to try to corroborate details from the complainant's perspective. 

88. The training indicates that administrators adjudicating these cases should assume the guilt of 

the accused student, and that their job is to "hold[] the offender accountable." 

89. Adjudicators are explicitly told they must "interrogate" the respondent, but may never 

interrogate the complainant. 

90. The training relies on a widely discredited study that purported to show that many college 

sexual assaults are committed by repeat offenders, and states "when a victim reports sexual 

assault to you there is a 91-95% likelihood that the perpetrator is a serial offender." The 

training directs Middlebury administrators to search out and investigate the additional sexual 

assaults that the "majority of offenders commit." 

91. The training materials state that most sexual assaults at colleges come after a period of 

grooming by the respondent, or that the respondent engages in "lying in wait" until he has 

the opportunity to commit a premeditated assault. The training therefore instructs 

Middlebury investigators and adjudicators to approach a case assuming the respondent 

"manipulate[ d] the environment and circumstances to get the victim into a position of 

vulnerability" in order to execute an assault. 
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92. The training materials instruct Middlebury administrators not to use Title IX' s terminology 

of"complainant" and "respondent" because it minimizes the "victim's struggle," and instead 

refer to the parties as victim and offender. The training tells Middlebury personnel not to 

use phrases like "alleged assault" when considering allegations of sexual assault for the 

same reasons. 

93. Middlebury administrators applied the directives of the training materials to the second 

investigation and hearing of the Jane Doe complaint in violation of Middlebury's policies 

guaranteeing that plaintiff, as the respondent, "will be treated ... in an unbiased manner by 

all involved administrators, investigators, and adjudicators" and the basic tenets of 

fundamental fairness guaranteed by Middlebury's policies. 

94. The investigator, Coogan, spent months amassing irrelevant evidence for the case, including 

witness statements from eight other students on plaintiffs study abroad trip, none of whom 

were percipient witnesses to the alleged incident. Coogan asked the witnesses to opine on 

plaintiff and Jane Doe's credibility, and recount conversations they had with Plaintiff and 

Jane Doe, as well as conversations they had with one another, about the incident. She also 

interviewed Jane Doe's pediatrician, and obtained her thoughts on Jane Doe's credibility. 

95. Coogan did not record any of these interviews, and instructed plaintiff and his advisor that 

they were not permitted to record her interviews ofhim. Coogan's reporting of plaintiffs 

statement to her is inaccurate in at least one instance, and her reporting of other witness 

statements may also be inaccurate due to her failure to record them. 

96. On May 20, 2015 and on June 19, 2015, Middlebury released the evidence Ms. Coogan had 

collected. Plaintiff and Ms. Doe had an opportunity to respond to the materials. Plaintiff 
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repeatedly requested to be provided with a copy of Ms. Doe's responses, but Middlebury 

refused to provide them. 

97. On June 23, 2015, once plaintiff no longer had any opportunity to submit further written 

responses or evidence, Middlebury provided plaintiff with Ms. Doe's written submissions in 

the case. 

98. On June 28, 2015, plaintiff traveled to Middlebury to meet with Steven Collier ("Collier"), 

the Human Resources Officer deciding his case. Collier permitted plaintiff to make a 

statement, then asked him one question. The meeting lasted less than twenty minutes. 

99. On July 10, 2015, nearly six months after Middlebury began the second investigation, 

Middlebury provided plaintiff with Coogan's investigation report and Collier's findings and 

decision, which were based on that report and concluded that plaintiff violated Middlebury's 

SMDVS policy. 

100. Coogan's report misrepresented critical facts, and made findings that were biased and unfair 

against plaintiff. Plaintiff was never provided any opportunity to read or respond to 

Coogan's report before he met with Collier or before Collier made his decision. 

101. In contrast to SIT's hearing process, there was no formal hearing at Middlebury. Neither 

plaintiff nor Jane Doe were entitled to make opening or closing statements, present 

evidence, or cross-examine witnesses. 

102. Based on Coogan's report, Collier incorrectly found not only that Jane Doe had not 

consented to the sexual interaction because she was asleep, but that plaintiff had devised a 

premeditated plan to assault Jane Doe while she was asleep and then pretend the assault had 

never occurred. 
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103. In order to arrive at this wholly false conclusion, Collier disregarded the first decision made 

by SIT, which was based on an investigation much closer in time to the incident and found 

plaintiff not responsible, and ignored substantial evidence in the record supporting plaintiffs 

case and undermining Jane Doe's case. His treatment of the evidence shows his bias against 

plaintiff, and demonstrates that he went into the hearing process looking to find plaintiff 

guilty and molded the evidence to support that conclusion. 

Collier ignored evidence supporting plaintiffs defense and undermining Jane Doe's claim 

104. Collier failed to consider any evidence that called into question Jane Doe's credibility. This 

includes her misrepresentation to Dean Guttentag that she was providing her with all of the 

materials from the SIT hearing in her possession, when in fact she only provided materials 

that supported her claim. 

105. Collier also failed to consider the ways in which Jane Doe's allegations became more 

extreme over time. At the SIT hearing less than a month after the night in question Jane Doe 

stated that she woke up while she and plaintiff were having intercourse, and that she said 

"Get off me. I don't [want] this. I don't want to have sex with you," and asked where 

Witness 1 had gone. By the time she was first interviewed by Coogan in early February 

2015, Jane Doe was alleging that not only did she make those statements, but she had 

"pulled [plaintiffs] hand off' of her mouth in order to ask those questions. She then told 

Coogan she told plaintiffto get off of her, and he got off. When she was interviewed by 

Coogan in mid-March she further embellished her resistance to the sex act, saying when she 

"woke up" she was gasping and could not breathe easily, and that she yelled, not said, "get 

off me." She told Coogan she pushed plaintiffs hand off of her mouth, pulled the sheet off 

of her face, and moved her body away from the plaintiff and pushed him away from her. 
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Neither Coogan nor Collier ever discussed or questioned the evolving details of Jane Doe's 

account. 

106. Collier also failed to consider any evidence that called into question the credibility of Jane 

Doe's friends who were interviewed during the investigation. 

107. One friend, Witness 2, refused to be interviewed by plaintiffs counsel in November, but 

spoke with Coogan in February 2015. At that point, as another witness stated, Jane Doe had 

informed everyone on the study abroad trip that she had lost her case at SIT, and upon 

information and belief had told them she was pursuing a claim at Middlebury. Collier never 

questioned whether that friend might be biased in her reporting of events because of her 

friendship with Jane Doe. Despite this possible bias, Collier credited Witness 2's statements 

about what plaintiff said when confronted by her on November 8, even though Witness 2's 

statements about that encounter are contradicted by plaintiffs and another witness's account 

of that meeting. 

108. Witness 1, who described Jane Doe as her "best friend" on the program, told Coogan that 

she was "biased in favor of [Jane Doe]," and recounted for Coogan numerous prejudicial 

statements she alleged plaintiff made that were contradicted by the statements of multiple 

other witnesses and her own statements to SIT. Collier never addressed whether Witness 1 

was biased, and credited her statements to Coogan even though their veracity was directly 

challenged by her prior statements and statements of other witnesses. 

1 09. In addition to the evidence calling in to question the veracity or credibility of the witnesses 

supporting Jane Doe, there was significant evidence undermining Jane Doe's factual 

assertions. 
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110. Witness 1 consistently reported that when she saw plaintiff and Jane Doe engaging in sex 

she believed it was consensual. She reportedly continued to believe the sex was consensual 

until she had a conversation with Jane Doe the following morning. Even after Jane Doe 

began alleging that the sex was not consensual, Witness 1 continued to spend time with 

plaintiff, walking with him and another student to a store a few days before plaintiff left the 

program. 

111. Witness 1 's testimony regarding how she exited the bed indicated she crawled over or within 

inches of Jane Doe's head at the time she and plaintiff were engaged in sexual intercourse. 

Witness 1 never reported that she saw a blanket covering Jane Doe's face or saw plaintiffs 

hand covering Jane Doe's mouth. 

112. Jane Doe has consistently stated that upon "waking up" while engaged in intercourse with 

plaintiff she asked "where did Witness 1 go?" She has also consistently stated that she 

"woke up" with a blanket covering her face and that Witness 1 was no longer in the room 

when she asked this question. 

113. Jane Doe also maintained that she has no memory between leaving the dance club with a 

group of her friends and "waking up" in the middle of sex with plaintiff. 

114. Jane Doe has never explained, and Coogan and Collier never inquired, as to how she could 

have known Witness 1 was ever in the room with her if she has no memory of anything 

leading up to being engaged in sex and if her face was covered when she regained memory. 

115. Multiple witnesses said that Jane Doe's initial concern about the situation was that Witness 1 

would be angry at her for engaging in intercourse with plaintiff, and one said that the day 

after the incident Jane Doe told Witness 3 "I've made a stupid drunken mistake and hurt my 

friend [Witness 1]." 
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Collier's treatment of the evidence demonstrates bias against the plaintiff 

116. Where Collier was presented with the same type of evidence that related to plaintiff and to 

Jane Doe, he only credited that evidence that supported Jane Doe's case and undermined 

plaintiffs. 

117. For example, there was testimony from multiple witnesses that Jane Doe had no prior sexual 

interest in plaintiff, and there was testimony from multiple witnesses that plaintiff had no 

prior sexual interest in Jane Doe. Collier only credited the evidence that Jane Doe had no 

sexual interest in plaintiff, and then came to the conclusion that plaintiff did have sexual 

interest in Jane Doe. 

118. In reaching that conclusion, Collier determined that because plaintiff had intercourse with 

Jane Doe on the night of November 7-8 he must have been interested in her, yet he did not 

come to the same conclusion that the fact that she had sex with plaintiff that night must have 

indicated Jane Doe was interested in him. 

119. Collier determined that plaintiffs account was not credible because he did not explain to 

Witness 1 what happened between him and Jane Doe the first time he saw her after the night 

in question, but does not question Jane Doe's credibility even though she also did not tell 

Witness 1 her side of the story the first time she saw her after the incident. 

120. Collier misstated evidence to make a case against the plaintiff that the actual evidence did 

not support. 

121. Collier focused on the issue, never previously contested, of whether plaintiff went to 

Witness 1 's room to ask her to bring sheets for his roommate's bed. 

122. Witness 1 told Coogan that she did not remember plaintiff coming to her room to ask for 

sheets, and that she did not remember bringing sheets to his room. 
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123. Witness 1 told other witnesses, however, that plaintiff had come to her room that night 

before they returned to his room. 

124. Collier, ignoring the evidence that Witness 1 had initially remembered plaintiff coming to 

her room that night, incorrectly stated that Witness 1 had "denied" that plaintiff came to her 

room. Witness 1 had never made such a denial, at most she claimed to not remember him 

coming to her room. 

125. Collier stated that in his various statements, testimony, and interviews, plaintiffhad been 

inconsistent about the exact sequence of events surrounding his trip to Witness 1 's room to 

ask for the sheets, and his return to his room. 

126. The evidence did not show inconsistencies; at most it showed that in different recounting of 

those events plaintiff highlighted different moments in the sequence of events. 

127. In their meeting, Collier never asked plaintiff any questions about this evidence in order to 

clarify what happened. 

128. In November 2014 Plaintiffs attorney and a paralegal from her firm interviewed two of the 

students on the SIT study abroad program about their memories of the night ofNovember 7-

8. One of those students, Witness 3, said in that interview that his dorm room shared a wall 

with plaintiffs, and that on the night ofNovember 7 he went home early and went to sleep, 

was fast asleep all night, and did not hear any noise from plaintiffs room. 

129. Coogan interviewed Witness 3 in February 2015, and he told her that while he never heard 

yelling or screaming from plaintiffs room, he woke up in the middle of the night and heard 

plaintiff and Jane Doe talking. 

13 0. Coogan asked plaintiff and his attorney for a summary of her conversation with Witness 3; 

plaintiff provided that summary to Coogan in March 2015. 
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131. In his findings Collier incorrectly states that plaintiff had submitted the written summary 

prepared for Coogan to SIT, that the summary incorrectly reflected what Witness 3 had told 

his attorney and paralegal, that plaintiff knew the summary was incorrect or incomplete, and 

that plaintiff intentionally misled SIT into believing Witness 3 's memory of that night 

supported his story when it did not. 

132. Collier used that false evidence to determine that "[plaintiffs] argument to SIT and his 

presentation of the evidence was incomplete, and his tactic does not enhance his credibility 

or lead [Collier] to conclude that [plaintiff] is wedded to the truth." 

13 3. In their meeting, Collier never asked plaintiff any questions about this evidence in order to 

clarify what happened. 

The Sanction and Appeals Process 

134. Plaintiff submitted a sanction statement to Vice President for Student Affairs and Dean of 

the College Katharine Smith Abbott ("Abbott") on July 17, 2015, arguing that a severe 

sanction was not warranted in this case. 

135. On July 24, 2015, Abbott issued a sanction expelling plaintiff from Middlebury. 

136. On July 28, 2015, plaintiff appealed the finding against him to Vice President for Academic 

Affairs Andrea Lloyd ("Lloyd"). 

13 7. In his appeal, plaintiff argued that Middlebury's policies did not permit Middlebury to 

institute a second investigation and de novo review of Jane Doe's complaint when SIT had 

already investigated the case and determined he had not engaged in non-consensual sex with 

her. Plaintiff also argued that the investigation and adjudication violated Middlebury's 

policies and the law because the investigation was unduly delayed and the processes were 

unfair and biased. 

22 

Case 1:15-cv-00192-jgm   Document 1   Filed 08/28/15   Page 22 of 26



138. Lloyd denied plaintiffs appeal on August 4, 2015. 

13 9. On August 11, 2015, plaintiff submitted a final appeal to Middlebury President Laurie 

Patton ("Patton") and met with her on August 24, 2015. 

140. On August 26, 2015, Patton denied plaintiffs final administrative appeal. 

Consequences of Middlebury's Decision 

141. Plaintiff expected to graduate Middlebury in the summer of 2016. 

142. On August 14, 2015, plaintiff was offered a position at a company to begin in July 2016, 

contingent upon his graduation from Middlebury. 

143. Plaintiffs starting salary in this position was to be $85,000/year, and he was to receive a 

$10,000 signing bonus and $5,000 in relocation costs. Plaintiff expected to receive 

additional bonuses pursuant to the company's discretionary incentive program during the 

tenure of his employment at the company. 

144. As a result of Middlebury's actions, plaintiff will lose this job offer. 

145. As a result of Middlebury's actions, plaintiffs education will be put on hold and possibly 

terminated. 

146. Nothing in plaintiffs academic or disciplinary record reflects that SIT considered these 

charges against the plaintiff and found him innocent. 

14 7. Plaintiffs academic and disciplinary record has been destroyed, and there is an extremely 

remote chance that he will be able to complete his undergraduate degree at any school of a 

similar quality to Middlebury. 

148. Because of this expulsion on his record, the possibility that plaintiff will gain entry into 

graduate school is likewise remote. 
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149. As a result of Middlebury's actions, plaintiff has suffered stress and mental anguish, and has 

underwent counseling on a regular basis throughout the spring semester. 

150. Without immediate and appropriate redress, the incorrect and unfair outcome of 

Middlebury's disciplinary process will cause irreparable harm to plaintiffby not permitting 

him to continue his education at Middlebury and the loss of future employment 

opportunities. 

CAUSES OF ACTION 

I. Breach of Contract 

151. Plaintiff repeats and realleges the allegations above as if fully set forth herein. 

152. Plaintiff paid Middlebury sums of money for his education, and in return, the University 

contracted to provide plaintiff with access to its undergraduate degree program. 

153. The relationship between the parties is contractual in nature, and each party owes the other 

certain duties, some of which can be found in the SMDVS, the Study Abroad Pre-Departure 

Handbook, and the Acknowledgement and Assumption of Risks and Release Agreement. 

154. Middlebury breached its contract with plaintiffby instituting and prosecuting an 

investigation and adjudication in violation of its policies and procedures. 

15 5. As a direct and proximate result of that breach plaintiff suffered the harms described above. 

II. Breach of Covenant of Good Faith and Fair Dealing 

156. Plaintiff repeats and realleges the allegations above as if fully set forth herein. 

157. Every contract contains within it an implied covenant of good faith and fair dealing. 

158. Middlebury breached that covenant by instituting an investigation into a case that had 

already been decided in plaintiffs favor, and by pursuing that investigation and adjudication 

in an unfair and biased manner. 
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159. As a direct and proximate result ofthat breach plaintiff suffered the harms described above. 

III. Title IX 

160. Plaintiff repeats and realleges the allegations above as if fully set forth herein. 

161. Pursuant to Title IX of the Education Amendments of 1972, Middlebury is prohibited from 

subjecting plaintiff to a disciplinary proceeding where sex is a motivating factor in the 

decision to impose sanctions. 

162. Pursuant to Title IX of the Education Amendments of 1972 Middlebury is further prohibited 

from providing a disciplinary proceeding that is not prompt or equitable. 

163. Upon information and belief Middlebury trained the its employees to treat male students 

accused of sexual assault differently from similarly situated female students. 

164. Relying on discriminatory training materials, Middlebury's employees made incorrect 

determinations of fact, ignoring substantial evidence presented that supported plaintiffs case 

and undermined Jane Doe's case. 

165. Middlebury violated plaintiffs right to be free from discrimination on the basis of sex by 

subjecting him to a disciplinary proceeding marked by the aforementioned procedural flaws 

that resulted in an innocent person being wrongly found to have committed an offense. 

* * * 
WHEREFORE, Plaintiff respectfully requests that this Court enter judgment against 

defendant on all counts of this complaint. Plaintiff further requests that this Court: 

1. Issue a preliminary and permanent injunction enjoining defendant from imposing the 

expulsion; 

2. Order defendant to reverse its finding that plaintiff violated its policies, and expunge his 

record; 
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3. Award plaintiff compensatory and punitive damages in an amount to be determined at 

trial; 

4. Award plaintiff the reasonable costs of this action, including attorneys' fees; 

5. Grant such other and further relief as this Court deems equitable and just. 

Date: August 28, 2015 

PLAINTIFF DEMANDS A TRIAL BY JURY 
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